


)
Insurance Law Service Cl-—j-)

could be even more complicated
if you speak English as a second
language or not at all. If your
claim is rejected on the basis of
non-disclosure, you should get
legal advice. If you are unable
to get advice, or convince the
insurer to change their decision,
lodge a complaint in the Financial
Ombudsman Service before any
time limit expires. For the relevant
time limits, see the section below
on “What can you do if your claim
is rejected?”.

CLAIM REJECTION:
EXCLUSION CLAUSES

CASE STUDY

Amita had an awful car accident.
She was insured. She rang the
insurer to report the accident.
A month later, her insurer
producedan accident reportand
she received a letter saying her
claim has been rejected because
her car was “unroadworthy”.
The accident wasn't even her
fault!

Insurance contracts contain
exclusion clauses saying when the
insurer will not cover you against
loss or damage. Common examples
are driving without a licence,
driving under the influence of drugs
or alcohol, unroadworthiness, or
modifications to a car.
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To rely on an exclusion clause, the
insurer must show that the relevant
clause applies and that there is a
connection between the conduct
or circumstances specified in the
conditions and exclusions, and the
loss or damage suffered.

For example, if your car tyres
became unroadworthy but the car
was involved in an accident where
you were run into from behind,
the insurer cannot rely on the
unroadworthiness to avoid paying
because it did not contribute in any
way to the accident.

CLAIM REJECTION: FRAUD

CASE STUDY

After weeks and weeks of
delay and endless requests
for information, Fatima’s
insurance claim is rejected. The
insurance company says there
are too many anomalies in her
financial records and that they
have discovered inconsistent
information in relation to the
events of the night her car was
stolen. Fatima is devastated —
her car was almost new, she
has a large loan to pay and she
needs the car for work.

Date : Friday, December 18, 2009 10:44:28 }

JOB : 133369 CON CREDIT

Recorder : ProofPDF, Screen : None-None-NONE




To establish fraud, the insurer
needs to prove that you intended
to deceive the insurer. If fraud is
established, the insurer can reject
your claim and void your policy.
This means you no longer have
insurance cover. In serious cases,
the matter may be referred to the
police. However, the insurer cannot
rely on fraud if the fraud was minor
and it would be unfair for the
insurer to reject the claim.

Insurers are always on the lookout

for fraud. When investigated,
be cooperative and provide all
relevant information. If you think
the information requested s
excessive or irrelevant and/or the
investigation is taking too long, you
should complain to the insurer. Try
to be assertive but not rude or
aggressive.

If you are being investigated for
fraud, get legal advice immediately.
Also, make sure that an interpreter
is arranged for the investigation if
you cannot speak English well.

M C Bk

Date : Friday, December 18, 2009 10:44:32

JOB : 133369 CON CREDIT

Recorder : ProofPDF, Screen : None-None-NONE

If you feel you have been dealt with
unfairly, the Financial Ombudsman
Service can review the decision
of the insurance company to
determine whether there is an
arguable case of fraud. If possible,
get advice before lodging your
complaint.

CLAIM REJECTION:
POLICY CANCELLATION

Insurers sometimes cancel
insurance policies in the middle
of the cover period. This may be
done in response to additional
information provided by you
that increases the insurer’s risk
to an unacceptable level. A more
common reason is that you have
failed to pay the premium for the
policy.This often happens when you
have opted to pay your premium
in instalments via direct debit and
your direct debit has failed.

If your insurer tells you that your
policy has been cancelled, you
should get advice about whether
they had sufficient reasons to
cancel the policy and whether they
took appropriate steps to inform
you of the cancellation. You should
also consider taking out another
insurance policy in the meantime
just in case you need to make a
claim.




If you do pay your insurance
premium monthly by direct debit,
check your account regularly to
ensure that your payments are
being deducted and make sure you
notify your insurer of any change of
account or address.

WHAT CANYOU DO IF
YOUR CLAIM IS REJECTED?

(1) Request an internal review with
your insurer’s internal dispute
resolution department as soon
as possible;

(2) If the internal review s
unsatisfactory, you may apply
to have it reviewed for free
by the Financial Ombudsman
Service within a certain time
limit. Please contact the
Insurance Law Service on
1300 663 464 for the current
time limit. Do not delay, if the
insurer is taking too long to
consider your claim, go directly
to the Financial Ombudsman
Service;

(3) If you are unhappy with the
Ombudsman’s  decision, you
may go to the appropriate
Tribunal for consumer claims if
one exists in your state;

(4) Alternatively, you may go to
Court (if your claim is over a
certain monetary amount for
the Ombudsman or Tribunals).
You have six years from when
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the cause of action accrues,
usually from that date of the
accident, to take your matter to
Court;

(5) Alternatively, you may choose
to do nothing or give up — get
legal advice before you do this.

CASE STUDY

Chan had a car accident with
another car and it was unclear
who was at fault. He called the
police who refused to turn up
because no one was injured.
However, he exchanged details
with the other driver. Chan
did not have any insurance; he
had only registered the car and
paid the green slip. After six
months, he has now received a
demand for $6,000 from Banana
Insurance Company for the
accident. He is really annoyed.
There is no way he can pay the
money, as he is unemployed.

YOU ARE UNINSURED BUT
YOU ARE NOT AT FAULT!

If you are not at fault or only partly
at fault, you may make a claim or
part claim on the driver and/or
owner of the other car. This will
usually involve sending a letter of
demand and commencing a claim
in Court if the demand is not
paid. Alternatively, you may make a




claim in the Financial Ombudsman
Service if (a) you are not at fault,
(b) the damage is less than $3,000
(or you are prepared to accept this
amount), and (c) the other driver
is insured and has made a claim on
their insurance.

YOU ARE UNINSURED AND
YOU ARE AT FAULT

If you are at fault, you need to pay
the reasonable costs of repairing
the damage to the other car. As
soon as you receive a claim you
need to act promptly. The usual
process is: (1) you receive a letter
of demand from the other party or
their insurer (2) a debt collector
may also contact you (3) you may
receive a Statement of Claim from
the Court (4) if you do not file a
Defence to the Statement of Claim
within a certain time, the other
party may get judgment against you
(5) the other party can then use
Court powers to get you to pay,
for example, by garnisheeing your
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wages, seizing property and/or
making you bankrupt.

When you have received a letter
of demand, if you agree you owe
it and the amount claimed seems
reasonable, you may choose to pay
the amount claimed. The insurer
will often negotiate a discount if you
can pay straight away. If the insurer
agrees to a lesser amount, make
sure you confirm this in writing.

WHAT IFYOU ARE IN
FINANCIAL HARDSHIP?

If you are in financial hardship and
cannot afford to pay the amount
claimed all at once, the insurer
must offer you the opportunity to
pay the debt by instalments under
clause 3.11 of the Code. Get advice
and make sure you don’'t make a
repayment arrangement you cannot
afford!

It may be possible to get the
debt waived by the insurer if you
are ill and/or in extreme financial
difficulty. Get advice from a financial
counsellor or legal service.

If your hardship request is rejected,
you may request an internal

review with your insurer’s internal
dispute resolution department. If
the matter remains unresolved,
you can make a complaint to the
Code Compliance Division of the
Financial Ombudsman Service.
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WHAT IFTHE
AMOUNT CLAIMED IS
UNREASONABLE?

Remember that fixing cars does
cost and the insurer will want

to minimise the cost of repairs.

If the amount claimed seems
unreasonable, you may write to
request itemised quotes for the
repairs. After reviewing the quotes
carefully, if you still believe the claim
is excessive, you need to say why
and provide evidence, if possible.

If you are arguing that the amount
claimed is excessive, this means you
still owe some of it. Be prepared to
pay, or start paying, the amount you
know you owe.
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Helpful contacts:
Insurance Law Service 1300 663 464
Financial Ombudsman Service 1300 780 808

Complaints can be lodged online at
www.fos.org.au

or posted to
Financial Ombudsman Service Limited
GPO Box 3, MelbourneVIC 3001 (Australia)

For other factsheets and sample letters,
visit www.insurancelaw.org.au.

To get a copy of the
General Insurance Code of Practice,
visit www.codeofpractice.com.au.
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